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Religious Exemptions from School
Immunization: A Sincere Belief or a Legal
Loophole?
Linda E. LeFever*
I.

Introduction

Declared one of the greatest public health achievements of the
twentieth century,' vaccination has played a pivotal role in preventing
disease outbreak and reducing mortality in the United States.2 Initiatives
such as mandatory school immunization laws have safeguarded nearly
three generations of school-age children from diseases that once crippled
and even killed thousands of Americans.3
Although national
immunization rates among children remain high and most parents
recognize the importance of vaccines, a small but growing number of
parents are refusing to vaccinate their children.4
Most parents who oppose vaccination can legally sidestep
mandatory school immunization requirements by claiming a non-medical
exemption.
Although the United States Supreme Court has not
addressed the constitutionality of such exemptions, forty-eight states
permit a religious exemption, and twenty of those states also provide a
philosophical exemption.5 The process for claiming an exemption varies
* J.D. Candidate, The Dickinson School of Law of the Pennsylvania State
University, 2006.
1. See Ctrs. for Disease Control & Prevention (CDC), Impact of Vaccines
Universally Recommended for Children-United States, 1900-1998, 48 MORBIDITY &
MORTALITY WKLY. REP. 241, 247 (1999).
2. Susan L. Plotkin & Stanley A. Plotkin, A Short History of Vaccination, in
VACCINES 1 (Stanley A. Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
3. See John Messmer, M.D., The Medical Minute: Vaccinations Are Not Just For
Kids, PA ST. NEWSWIRE (Sept. 24, 2004), at http://live.psu.edu/story/8135.
4. James G. Hodge & Lawrence 0. Gostin, School Vaccination Requirements:
Historical, Social and Legal Perspectives, 90 Ky. L.J. 831, 875 (2001-02) (stating that
the national immunization rate is over ninety percent and the exemption rate is around
two percent).
5. See National Conference of State Legislatures (NCSL), States with Religious and
Philosophical Exemptions from
Immunization School
Requirements at
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from state to state, but these exemptions are generally easy to obtain.6
Some parents, for example, have claimed a religious exemption
regardless of whether their objection to vaccination is legitimately
grounded in a religious belief.7
Although non-medical exemptions enable states to recognize the
rights of parents who sincerely oppose vaccinations, such
accommodations pose a serious threat to public health. Studies show that
unvaccinated children may be twenty-two times more likely to suffer
from measles than their vaccinated peers.8 In addition, unvaccinated
children increase the risk of disease exposure and transmission to the
national community by causing a decline in the overall immunization
levels in the United States. 9 Because high immunization levels indirectly
protect the community through a process know as "herd immunity," a
decline in vaccinated children may lead to disease resurgence. 10 This is
particularly dangerous for individuals who are susceptible to infection
such as the elderly, newborns and pregnant women. 1
Parents who refuse to vaccinate their children are not only placing
their children at risk, but they are also threatening the community health.
The Supreme Court has stated that, "[t]he right to practice religion freely
does not include the liberty to expose the community or the child to
communicable disease or the latter to ill health or death." 12 Based on the
overriding interest in the community's health and safety, non-medical
exemptions to school immunization laws should be challenged and
revised.
The purpose of this comment is to explore the tension between
mandatory vaccination requirements and individual autonomy. Part II
provides a brief introduction to the development of vaccination and the
http://www.ncsl.org/programs/health/2004exchart.htm [hereinafter NCSL].
6. See Alan R. Hinman et al., Childhood Immunization: Laws That Work, 30 J.L.
MED. & ETHICS 122, 125 (2002) (explaining that in some areas it is much easier to obtain
an exemption than to receive an immunization).
7. See Donald G. McNeil, Jr., Worshiping Optional: Joining a Church to Evade
Vaccine, N.Y. TIMES, Jan. 14, 2003, at Fl.
8. See Daniel R. Feiken, M.D., MSPH, et al., Individual and Community Risks of
Measles and Pertussis Associated With Personal Exemptions to Immunizations, 284
JAMA 3145, 3149 (2000). See also Jennifer Warner, Measles Threat Still Looms;
Vaccination Urged, WEBMD MED. NEWS, Oct. 4, 2004, at http://my.webmd.comlcontent/
Article/94/103070.htm (stating that an unvaccinated child may actually be sixty times
more likely to get measles than a vaccinated child).
9. See Paul E. M. Fine, Community Immunity, in VACCINES 1443, 1444 (Stanley A.
Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
10. Arthur Allen, Bucking the Herd, THE ATLANTIC MONTHLY 40, 42 (2002)
(describing how "herd immunity" protects unvaccinated people since most of the people
around them have been vaccinated).
11. See Fine, supra note 9, at 1458.
12. Prince v. Massachusetts, 321 U.S. 158, 166-67 (1905).
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role compulsory immunization laws have played in eliminating many
diseases in the United States. It surveys the modem state vaccination
laws to evaluate whether there is a relationship between relaxed
exemption standards and recent outbreaks of disease. Part III examines
the constitutionality of the religious exemption. Further, based on case
law addressing immunization laws, Part III argues that the religious
exemption is not constitutionally required and arguably violates the
Fourteenth Amendment's Equal Protection Clause. Part IV provides
guidelines for drafting a model immunization law aimed to protect the
public from the dangers of disease outbreak. This proposed legislation
eliminates the religious exemption and places tighter control over the
philosophical exemption process.
Background: Historical Development of Vaccination and
Childhood Immunization Laws

II.

Vaccines are considered one of "the best-tested thing[s] we put into
our bodies," and possess a safety record better than vitamins, cold
remedies, and antibiotics.1 3 With the exception of purified drinking
water, no other preventative program has had such a major impact on
public health.' 4 Before the inception of vaccine usage, diseases such as
smallpox, polio, diphtheria, measles, mumps, and rubella infected and
killed millions of Americans.15 At that time, a parent in the United States
could expect that, each year, three thousand of the four million children
infected with measles would die; fifteen thousand children would be
paralyzed from polio; eight thousand children less than one year of age
would die from pertussis; and diphtheria would be one of the most
16
Due to vaccination,
common causes of death in school aged children.
17
today.
nonexistent
virtually
are
these diseases
A.

History of Vaccination and Immunization Laws

Vaccination protects individuals from infection by helping the body
to develop immunity against a disease-causing agent.' 8 For example,
when a person is infected with a virus, the body begins to eliminate the
13.

60 Minutes: Saying 'No' To Immunization (CBS television broadcast, Oct. 20,

2004), http://www.cbsnews.com/stories/2004/1O/20/60II/main650368.shtml [hereinafter
60 Minutes].
14. Plotkin & Plotkin, supra note 2, at 1.
15. Messmer, supra note 3.
16. See PAUL A. OFFIT, M.D. & LoUis M. BELL, M.D., VACCINES: WHAT YOU
SHOULD KNOw 3 (John Wiley & Sons 2003).

17. See id. (discussing how in the United States, roughly two cases of diphtheria and
five cases of birth defects from Rubella are reported annually).
18. See id. at 7-8.
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infection by producing antibodies against the specific virus.' 9 When the
person is exposed to the virus again, the antibodies are able to recognize
it and eliminate it from the body before an infection develops.2 ° This
explains why a child who has had chickenpox rarely develops the disease
again. 21 Vaccines stimulate a similar immune response through the use
of a weaker form of the virus, but without causing severe infection.22
Unlike naturally acquired immunity, immunity from vaccination protects
a child against infection without the child having to first suffer through
the disease.
The development of vaccination is best illustrated by the early
efforts to stop the spread of smallpox disease during the eighteenth
century.23 Smallpox was not only the first epidemic disease to achieve
worldwide eradication through mass vaccination, but it also is credited
with setting the discovery of vaccination in motion.24 At that time,
researchers recognized that despite exposure, individuals who survived a
disease rarely suffered a second similar infection.25 They also identified
a relationship between the location of the initial symptoms on the
individual's body and the mildness or severity of the infection.26 Based
on these discoveries, researchers started deliberately inducing the disease
through a process known as variolation.27
Variolation entailed
inoculating a non-immune person with actual pustules or scabs from a
patient actively infected with smallpox. 28 Although this caused
significantly fewer fatalities than naturally acquired infection, variolation
increased the risk of disease transmission to non-immune individuals.2 9
As scientists searched for alternative methods to stop the spread of
disease, a cattle-breeder who acquired the animal disease cowpox from
his infected cows noticed that he was immune to smallpox.30 After
learning of this discovery, a man by the name of Dr. Edward Jenner
acquired material from a cowpox lesion and placed it under the skin of a

19. Id.
20. Id.
21. Id.
22. Id.
23. See GORDON ADA, D.Sc. & ALISTAIR RAMSAY, PH.D., VACCINES, VACCINATION
AND THE IMMUNE RESPONSE 2 (Lippincott-Raven Publishers 1997).
24. See id. at 3.
25. Id. at 2.
26. See id. (indicating that persons suffered milder infections when early pustules
appeared on the arm arising from a skin scratch).
27. See id.
28. See Donald A. Henderson et al., Smallpox and Vaccinia, in VACCINES 123, 124
(Stanley A. Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
29. Id.
30. Plotkin & Plotkin, supra note 2, at 1.
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young boy.3' When the boy remained free from smallpox infection
following deliberate
inoculation with the virus, "vaccination" was
32
declared a success.

Shortly after Dr. Jenner's discovery, smallpox vaccination began to
spread in Europe and then throughout the world.3 3 In the United States,
Massachusetts enacted a law requiring the general population to receive a
smallpox vaccination in 1809 and, in 1855, Massachusetts became the
first state to require children to receive vaccinations as a prerequisite to
school entry.34 Despite similar laws in Europe and other parts of the
United States, problems with vaccine storage, supply, and transportation
hampered vaccination's rapid growth during the nineteenth century.35 In
addition, the discovery that vaccinated individuals needed revaccination
in order to sustain protection caused skepticism about vaccine efficacy.36
Although smallpox persisted in parts of Europe and North America until
after World War II, the last known case of natural smallpox occurred in
1977 after a ten-year global eradication campaign.37 Three years later
the eradication of smallpox was formally announced.3 8
B. Development ofMandatory ChildhoodImmunization Laws in the
United States
The United States Supreme Court affirmed the right of states to
compel vaccination of the general population in 1905 in Jacobson v.
Massachusetts, when it held that a regulation requiring smallpox
vaccination was a reasonable exercise of a state's police power and did
not violate an individual's fundamental liberty rights under the
Fourteenth Amendment of the Constitution.39 More than fifteen years
later, the Court established the right of states to exclude children from
school for failure to present a certificate of vaccination prior to
attendance. 40 Although many states enacted similar school immunization
laws at that time, they were not widely enforced until after 1977 when a
Childhood Immunization Initiative was launched to help eliminate
measles from the United States.4 1 Recognizing that states with school
immunization requirements for measles had reported significantly fewer
31.
32.

See GORDON, supra note 23, at 3.
See id.

33.
34.

See Henderson et al., supra note 28, at 124.
See Hinman et al., supra note 6, at 125.

35.

See GORDON, supra note 23, at 3.

36.
37.
38.
39.
40.
41.

See Henderson et al., supra note 29, at 124.
See id.
Id.
Jacobson v. Massachusetts, 197 U.S. 11 (1905).
Zucht v. King, 260 U.S. 174 (1922).
See Hinman et al., supra note 6, at 123.
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incidences of measles than states without these requirements,4 2 this
initiative helped to ensure that immunization laws were both enacted and
enforced in all fifty states.43
Mandatory school immunization laws have been credited with the
decline of several diseases within the United States.4 Today, all fifty
states, the District of Columbia, and Puerto Rico have implemented such
vaccination laws.4 5 These laws cover children from kindergarten through
twelfth grade in public and private schools, as well as children in daycare
centers.46 The advisory committees of the Centers for Disease Control
and Prevention (CDC) currently recommend that children receive
vaccination against twelve potentially serious diseases.4 7 This schedule
is based on an assessment of a risk-benefit and cost-benefit analysis
performed with respect to every available vaccine. 48 Each state reviews
the recommended vaccines to determine the required vaccines for school
entry in that state.49
Most state laws require parents to verify that a child is properly
immunized by submitting written proof from a health care provider at the
time of school registration.5 ° Each state permits exemptions from the
school requirements. However, the type of exemption recognized and
the conditions necessary to receive the exemption vary among the states.
Currently, every state provides a medical exemption for children who are
immuno-compromised, or have a medical contraindication to the
vaccine. 51 Forty-eight states permit an exemption for religious beliefs
and twenty of those states also allow a philosophical or personal
exemption.52 Despite pressure from parents and antivaccination groups,
42. See Walter A. Orenstein et al., Immunization in the United States, in VACCINES
1376 (Stanley A. Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
43. See Hinman et al., supra note 6, at 123.
44. Jennifer S. Rota et al., ProcessesFor ObtainingNonmedical Exemptions to State
Immunization Laws, 91 AM. J. PUB. HEALTH 645, 645 (Apr. 1, 2000).
45. See Hinman et al., supra note 6, at 124.

46. Id.
47. Ctrs. for Disease Control & Prevention (CDC) National Immunization Program,
2005 Childhood & Adolescent
Immunization Schedule, available at
http://www.cdc.gov/nip.
48. See OFFIT & BELL, supra note 16, at 24-25.
49. See id. (discussing how the CDC immunization schedule recommends pertussis
for all infants and young children, and ninety percent of the states require it for school
entry, however, it is not required for school entry in Pennsylvania).
50. The specific vaccination requirements vary among the states and even among
local counties, but the CDC provides links to individual state immunization programs at:
http://www.immunizationinfo.org/VaccineInfo/index.cfn.
5 1. See Steve P. Calandrillo, Vanishing Vaccinations: Why Are So Many Americans
Opting Out of Vaccinating Their Children?37 U. MICH. J.L. REFORM 353, 412-13 (2004).
In the case of medical exemptions, the vaccination actually presents a greater risk to the
child than the threat of contracting the disease. Id.
52. See NCSL, supra note 5.
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Mississippi 53 and West Virginia 54 do not permit parents to claim a
religious or philosophical exemption. In fact, as recently as March of
2004, a House of Representatives Health and Human Resources
subcommittee struck down a West Virginia bill that would have amended
the state's immunization law to include a religious exemption. 55
Success in achieving high immunization rates varies from state to
state. According to the CDC, seventy-nine percent of children in the
United States receive vaccinations on time, but there are local areas
where vaccination levels are trailing behind at dangerous levels.5 6 For
example, ninety-four percent of the children in Connecticut received the
main series of vaccinations on time, compared to less than sixty-eight
percent of the children in Colorado. 7 While it is unlikely that a single
factor is responsible for the disparity in immunization rates between the
states, the correlation between lenient exemption procedures and low
immunization rates should not be overlooked.5 8 For example, in
Colorado, a parent who chooses not to vaccinate a child is only required
to sign a card.59 In addition, a review of California area cities and school
districts with high numbers of exempted children has revealed similar
links between unvaccinated children and the exemption process.60
C. Why ParentsRefuse to Vaccinate
At the start of the 2003-2004 flu season, the announcement of a flu
vaccine shortage had many Americans, most of them elderly, scrambling
to get one of the few available flu shots. 6 1 As members of a high-risk
53. MISS. CODE ANN. § 41-23-37 (2001). According to Mississippi's law,
"[a]cceptable Exemptions include: Valid medical contraindication to any of the required
vaccines. Documented physicians diagnosis of previous infection with measles disease
only. Laboratory confirmation of immunity to Measles and/or Rubella." Id. See also
Brown v. Stone, 378 So. 2d 218, 223 (Miss. 1979) (stating that providing an exemption
for a religious belief is a violation of the Fourteenth Amendment to the Constitution).
54. W. VA. CODE ANN. § 16-3-4 (Michie 2001 & Supp. 2003).
55. Gavin McCormick, House Subcommittee Kills Immunization Bill, THE HERALDDISPATCH, Mar. 5, 2004.
56. Childhood Immunization; Child Vaccines High, But More Needed, VACCINE
WEEKLY, Aug. 25, 2004.
57. Id.
58. See Hinman et al., supra note 6, at 125 (discussing how the more complex the
exemption process, the lower the number of exemptions filed).
59. See Allen, supra note 10, at 42.
60. See Hodge & Gostin, supra note 4, at 875 (discussing how in California in 1995,
less than one percent of students were exempted from immunizations in eighty-four
percent of schools; however, four percent of the schools had five percent or more
students with exemptions).
61. See Pam Belluck, On Flu Lines, Signs of Fever And Headache,N.Y. TIMES, Oct.
14, 2004, at Al (describing flu shots as "suddenly a holy grail" with clinics "mobbed by
desperate vaccine seekers"). See also Cara Roberts Murez, Hundreds Vie ForA Shot At
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group, it was not surprising that seniors were the majority of individuals
waiting in line demanding flu shots. But this high-risk status may not
have been the only reason. Today's seniors are part of a generation that
embraced vaccination as nothing short of a "medical miracle. 62 Some
of these individuals were alive during the influenza pandemic of 1918
when three waves of the Spanish Flu killed more than five hundred
63
million Americans and resulted in twenty million deaths worldwide.
These seniors also witnessed the devastating effects of other infectious
diseases like polio, diphtheria and measles, which prompted people at
that time to get vaccinated, regardless of the risks associated with the
vaccine. 64 Fortunately, vaccines and the implementation of effective
immunization programs have shielded recent generations from
witnessing death and suffering from diseases.65 However, the success of
vaccination has caused some parents to question whether certain
immunizations are still necessary.6 6
According to public health officials, because many of today's
parents have not experienced or even heard of many of the diseases
currently vaccinated against, they do not understand the need for
continued vaccination.67 Parental skepticism has been reinforced by
fears that the risk of a child experiencing a severe adverse reaction due to
vaccination is much greater than the risk of a child contracting the
disease.68 Vaccines, like all medical therapies, can cause adverse events,
but serious risks are rare. 69 Although numerous published studies
provide medical and scientific support for vaccine safety, misperceptions
about the danger of vaccination persist.7 °
These misperceptions have harmful implications when they result in
parents deferring or refusing to vaccinate their children. The public
Vaccine, STATESMAN JOURNAL, Oct. 21, 2004.
62. See Gary S. Marshall, M.D., Truth About Vaccines, INFECTIOUS DISEASES IN
CHILDREN, Jan. 2003. (This article is the first article of a monograph entitled An Ounce
of Prevention: Communicating the Benefits andRisks of Vaccines to Parents.)
63. See Keiji Fukuda et al., Inactivated Influenza Vaccines, in VACCINES 339, 345
(Stanley A. Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
64. See Donald G. McNeil, Jr., Vaccination Foes Worry Health Officials Here and
Nationwide, N.Y. TIMES, Nov. 30, 2002, at Al (discussing how, after witnessing polio
infection, people did not mind the potential risks of vaccination).
65. See Jay M. Lieberman, M.D., Myths Regarding Immunization, INFECTIOUS
DISEASES IN CHILDREN, Jan. 2003. (This article is the second article of a monograph
entitled An Ounce of Prevention: Communicating the Benefits and Risks of Vaccines to
Parents.)
66. Id.
67. See id.
68. See id.
69. See Jon S. Abramson, M.D. & Larry K Pickering, M.D., U.S. Immunization
Policy, 287 JAMA 505, 505 (2002).
70. See 60 minutes, supra Note 13.
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response to the alleged link between the Measles Mumps and Rubella
(MMR) vaccine and autism provides an illustration of the harmful
effects. In 1998, the British medical journal, The Lancet, published 7a1
study alleging a possible link between the MMR vaccine and autism.
This study, based on twelve autistic children, attracted immediate
widespread media attention and resulted in many parents refusing MMR
vaccinations for their children.7 2 In February 2004, The Lancet learned
that the study's lead researcher, Dr. Andrew Wakefield, received funding
from solicitors suing the vaccine manufacturer on behalf of parents
alleging injuries to their children.73 Following this discovery, ten of the
twelve other researchers signed a formal retraction of the study's
conclusion and declared that no causal link between the MMR vaccine
and autism was established.74
New information emerged about
Wakefield at the end of 2004, disclosing that, not only had he been
developing his own commercial rival to the vaccine, but that he also had
filed for a patent nine months prior to his 1998 announcement.75 As a
result of the autism scare, Britain's immunization rates have dropped
from over ninety-two percent in 1995 to seventy-nine percent at the start
of 2004, with the number of actual reported cases more than tripling.76
As this example demonstrates, groups who speak out against
vaccine safety may have an alternative agenda.77
Advances in
technology and communication have made it difficult to contain the
spread of faulty information about vaccination and enabled
antivaccination groups to have a much greater reach then in the past.78
For example, twelve websites opposing childhood vaccinations were
identified in 2002, and those sites linked to at least ten additional sites.7 9
A survey of the content of these websites revealed that the predominant
reasons for opposing vaccination among current antivaccination groups
71. Brian Deer, MMR: The Truth Behind the Crisis, SUNDAY TIMES, Feb. 22, 2004,
at 12.
72. See Glenn Frankel, CharismaticDoctor at Vortex of Vaccine Dispute, WASH.
POST, Jul. 11, 2004, at Al.
73. See Bryan Bechtel, Wakefield's Co-Authors Retract Support For MMR-Autism
Link, INFECTIOUS DISEASES IN CHILDREN, Apr. 2004.
74. See id. (discussing the publication of the retraction in the March 6, 2004, issue of
The Lancet).
75. Brian Deer, MMR Scare Doctor Planned Rival Vaccine, SUNDAY TIMES, Nov.
14, 2004, at 8.
76. See Oliver Wright et al., Lancet Criticizes MMR Scientist Who Raised Alarm,
THE TIMES,

Feb. 21, 2004, at 5.

77. See Robert Chen et al., Safety of Immunizations, in VACCINES 1557, 1567
(Stanley A. Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
78. See Kathryn M. Edwards, M.D., State Mandates and Childhood Immunization,
284 JAMA 3171, 3173 (2000).
79. Robert A. Wolfe et al., Content and Design Attributes of Antivaccination Web
Sites, 287 JAMA 3245, 3246 (2002).
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involved concerns for vaccine safety and effectiveness, concerns about
government abuse, and a preference for alternative health practices. 8 °
Resistance to immunization is not a new development in the history
of vaccination. In fact, during the early part of the nineteenth century,
resistance to smallpox vaccination existed among religious leaders and
antivaccination groups who opposed the concept of infecting people with
an animal disease. 81 However, the recent increase in unvaccinated
children is not attributable only to isolated antivaccination groups or
sincere religious objectors. A recent study found that many of the
parents who are currently refusing vaccinations tend to be married and
highly educated, with high annual incomes. 82 This trend concerns
doctors and public health officials because it reveals that a group of
children who have historically received immunizations, and who have
the best access to health care facilities, are no longer being protected.83
This trend is* dangerous because when parents deliberately refuse
vaccination based on misinformation about safety, there may be very
little that can be done to increase immunization rates until these concerns
are disproved.
D. Impact of Unvaccinated Children on the Community
Although vaccines have successfully prevented major disease
outbreaks, there are risks associated with a parent's decision not to
vaccinate a child.84 When a portion of the population refuses
vaccination, herd immunity is threatened.85 For example, when doctors
in Sweden suspended vaccination against pertusis (whooping cough)
from 1979 until 1996 to test a new vaccine, researchers later discovered
that sixty percent of the country's children became infected with
86
whooping cough before the age of ten.
While it is unclear how low immunization levels can drop before
herd immunity is entirely lost, health officials are concerned by recent
trends in the United States.87 In fact, more cases of whooping cough

80. Id. at 3247.
81. See Henderson et a]., supra note 28, at 124.
82. See Philip J. Smith et al., Children Who Have Received No Vaccinations: Who
Are They and Where Do They Live? 114 PEDIATRICS 187 (2004).
83. See 60 minutes, supra note 13.
84. OFFIT & BELL, supra note 16, at 26.
85. See Feiken et al., supra note 8, at 3150.
86. See Allen, supra note 10, at 40. See also Christina Odone, There Isn't a Vaccine
Against ParentalStupidity, THE TIMES, Aug. 16, 2004, at 16 (indicating that the current
seventy-nine percent MMR vaccination rate among children in Great Britain threatens
herd immunity, which requires levels to be greater than ninety-five percent).
87. See Allen, supra note 10, at 40.
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88
were recorded in the United States in 2004 than any time in forty years.
Boulder, for example, has the lowest school vaccination rate in Colorado,
and one of the highest per capita rates of whooping cough in the United
States. 89 Whooping cough starts with an uncontrollable cough, which
often causes an infected person to gasp for air.90 It is particularly
dangerous for newborns who are too young to get vaccinated, because it
can cause breathing problems, pneumonia, and even death. 9 1
travel
Diseases can also be imported into the United States through
92 and Iowa 93
Pennsylvania
in
outbreaks
measles
Recent
or immigration.
were traced to individuals who returned from visiting countries where
measles was known to be circulating. A study revealed that out of more
than one hundred reported measles cases in 2000, fifty-four were
acquired abroad and transferred into the United States by travelers, and
sixty-two of the cases acquired in the United States were linked to the
foreign contracted cases. 94 This resurgence of measles in the United
States demonstrates that because infectious diseases are usually not
contained geographically, the chance of an outbreak occurring in the
United States is only a plane ride away.9 5

III.

The Constitutionality of the Religious Exemption to Childhood
Immunization Laws

It is well settled that, in the interest of public health, the authority to
compel school vaccination is within the police powers of the state. 96 It is
also widely accepted that states are not constitutionally obligated to
provide religious exemptions to school immunization laws.97 What
88. 60 Minutes, supra note 13 (discussing how at least eighteen states reported cases
in 2004).
89. See Allen, supra note 10, at 42.
90. See Clare Leschin-Hoar, Parents Told to Watch Out for Pertussis, THE BOSTON
GLOBE, Jan. 9, 2005, at 1.
91. Id. See also Allen, supra note 10, at 42 (discussing how a six-week-old girl
stopped breathing and died after contracting whooping cough from her unvaccinated
older siblings).
92. Ctrs. for Disease Control & Prevention, Measles Outbreak In A Boarding
School-Pennsylvania, 53 MORBIDITY & MORTALITY WKLY. REP. 14:306-399 (2004)

(discussing seventeen-year-old source patient returned from Beirut, Lebanon).
93. Ctr. for Disease Control & Prevention, Imported Measles Case Associated with
Nonmedical Vaccine Exemption-Iowa, March 2004, 53 MORBIDITY & MORTALITY

WKLY. REP. 11:244-246 (2004) (discussing nineteen-year-old source patient returned
from New Delhi, India).
94. See Warner, supra note 8. According to the World Health Organization, an
estimated thirty million measles cases were reported worldwide in 2001, resulting in
more than seven hundred thousands deaths in children under age fifteen. Id.
95. Id.
96. See Zucht v. King, 260 U.S. 174, 176 (1922).
97. See Cude v. State, 377 S.W.2d 816. 819 (Ark. 1964). The Supreme Court of
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remains unclear, however, is whether states are authorized to enact
religious exemptions to such laws in order to accommodate individuals
who object to vaccination on the basis of personal faith.
Currently, Mississippi and West Virginia are the only two states that
do not provide religious exemptions. These laws are consistent with the
law upheld in 1905 in Jacobson v. Massachusetts, which only exempted
children who presented a certificate from a physician declaring they were
unfit for vaccination.9 8 The plaintiff in Jacobson did not object to the
Massachusetts immunization law on religious grounds, rather, he claimed
that it was a violation of his liberty right "to care for his own body ...
and that the execution of such a law against one who objects to
vaccination, no matter for what reason, is nothing short of an assault
upon his person." 99 The Jacobson Court disagreed, stating that the
liberty right guaranteed by the Constitution is not an unrestricted right to
act according to one's own will. I00 According to the Court, permitting
such an exemption to every individual "would practically strip the
legislative department of its function to care for the public health and the
public safety when endangered by epidemics of disease."' '
While
Jacobson only provides constitutional support for the medical
exemption, a number of courts have authorized state legislatures to enact
religious exemptions if they so choose.'0 2 As a result, forty-eight states
currently permit religious exemptions from mandatory school
immunization laws.
Although the Court has conferred broad discretion to the states to
enact laws protecting public health, 10 3 the inclusion of non-medical
exemptions to school immunization laws arguably hinders the
effectiveness of these laws. The Court has traditionally favored
protecting public health over individual interests. In Jacobson, the Court

Arkansas held that:
[a]ccording to the great weight of authority, it is within the police power of the

State to require that school children be vaccinated against smallpox, and that
such requirement does not violate the constitutional rights of anyone, on
religious grounds or otherwise. In fact, this principle is so firmly settled that no
extensive discussion is required.
Id. See also Wright v. Dewitt Sch. Dist. 385 S.W.2d 644, 648 (holding that a state
health regulation that required all students to be vaccinated against smallpox as a
prerequisite to school attendance did not violate church members' right to freedom
of religion under the First Amendment to the United States Constitution).
98.

See Jacobson v. Massachusetts, 197 U.S. 11, 12 (1905).

99. Id.at 26.
100. Id. at 27.
101. Id.at 37.
102. See Gregory Evans et. al., Legal Issues, in
Plotkin & Walter A. Orenstein eds., 4th ed. 2004).
103.

See Zucht v.King, 260 U.S. 174, 177 (1922).
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stated that:
the liberty secured by the Constitution of the United States to every
person within its jurisdiction, does not import an absolute right in
each person to be, at all times and in all circumstances, wholly freed
from restraint. There are manifold restraints to which every person is
necessarily subject for the common good. On any other
04 basis,
common society could not exist with safety to its members. 1
Similarly the Court has held that the right to free exercise of religion
does not include the right to place the health of the community at risk.'1 5
While the constitutionality of school immunization laws without
religious exemptions is well supported, the provision of a religious
exemption arguably violates the Fourteenth Amendment of the
Constitution. Based on the societal risks associated with an increase in
unvaccinated children, the forty-eight state laws with religious
exemptions must be challenged.
A. The FirstAmendment Does Not Require Religious Exemptions to
Compulsory School Immunization Laws
The Establishment and the Free Exercise Clauses of the First
Amendment provide that, "Congress shall make no law respecting an
10 6
establishment of religion, or prohibiting the free exercise thereof."'
Although these provisions share the same goals, namely to protect
religious beliefs and acts, the Religion Clauses of the First Amendment
are frequently in tension. 10 7 In order to establish the proper relationship
between religion and government, government action must be "permitted
by the Establishment Clause, but not required by the Free Exercise
08
Clause."1

Exemptions to mandatory school immunization laws illustrate how
difficult it is to reconcile these provisions. For example, if a state
recognizes an exemption to an immunization law based on religion, it
potentially violates the Establishment Clause as an endorsement of
religion. 10 9 However, if the government fails to establish a religious
exemption, it arguably infringes on the right to free exercise of

104. Jacobson, 197 U.S. at 26.
105. Prince v. Massachusetts, 321 U.S. 158, 166-67 (1905) (stating that a parent is not
permitted to claim freedom from compulsory vaccination for the child or for himself on
religious grounds).
106. U.S. CONST. amend I.
107. Lock v. Davey, 540 U.S. 712, 718 (2004).
108. Id. at 719.
109. See Erwin Chemerinsky, CONSTITUTIONAL LAW PRINCIPLES AND POLICIES, 1141
(2002).
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1.

The Right to Free Exercise and the Religious Exemption

Under the Free Exercise Clause, the freedom to hold religious
beliefs and opinions is absolute, 11' but the freedom to act in accordance
with those beliefs "remains subject to regulation for the protection of
society." '1 12 The Free Exercise Clause has been invoked when the
government requires conduct that a person's religion prohibits or when a
law burdens an individual's religious observances." 3 Laws burdening
the free exercise of religion have not been reviewed under a single,
uniform standard, despite
the strict scrutiny test articulated by the
4
1963."
in
Court
Supreme
In the 1944 case of Prince v. Massachusetts, the Court held that a
state could prohibit children from being used in solicitations for the
Jehovah's Witnesses religion under the direction of the child's parents." 5
In rejecting a free exercise claim, the Court also addressed the parents'
right to control the upbringing of their children, stating that, "the family
itself is not beyond regulation in the public interest, as against a claim of
religious liberty.... And neither the rights of religion nor rights of
parenthood are beyond limitation."' 1 6 The Court also stated that a parent
"cannot claim freedom from compulsory vaccination for the child more
' 17
than for himself on religious grounds." "
Following Prince, the Court articulated a "compelling state interest"
standard for evaluating free exercise claims.' 8 Despite the seemingly
stringent language of the compelling-interest test, the Court generally
sided with the government when individuals claimed that laws restricted
their free exercise of religion." 9 One of the few cases in which the Court
found a free exercise violation involved the application of a compulsory
school attendance law to fourteen- and fifteen-year-old Amish
children. 120 In Wisconsin v. Yoder, the Court held that the free exercise
of religion required an exemption from compulsory school attendance
110. See id.
111. Braunfield v. Brown, 366 U.S. 599, 603 (1961).
112. Cantwell v. Connecticut, 310 U.S. 296, 304 (1940).
113. Chemerinsky, supra note 109, at 1203.
114. Id. at 1201.
115. Prince v. Massachusetts, 321 U.S. 158, 170.(1905).
116. Id. at 166.
117. Id.
118. See Sherbert v. Verner, 374 U.S. 398, 403 (1963).
119. See Chemerinsky, supra note 109, at 1201 (discussing how the Supreme Court
applied the test to invalidate laws in only two areas: unemployment benefits and
compulsory schooling laws).
120. Id. at 1206.
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laws due to the "the traditional way of life of the Amish" that is "one of
deep religious conviction, shared by an organized group, and intimately
related to daily living."'' 2 The Court stated that this exemption will not
"impair the physical or mental health122of the child.. . or in any other way
detract from the welfare of society."'
In 1990, the Supreme Court retreated from the strict scrutiny
standard and stated that a law is valid under the Free Exercise Clause as
long as it is religion neutral and generally applicable. 123 In Employment
Division, Departmentof Human Resources of Oregon v. Smith, the Court
stated, "[w]e have never held that an individual's religious beliefs excuse
him from compliance with an otherwise valid law prohibiting conduct
that the State is free to regulate.' 24 The opinion in Smith suggests that
there is not a strong historical basis for exempting religion. 25 Although
mandatory school immunization laws are neutral laws of general
applicability and clearly do not violate the Free Exercise Clause under
Smith, the Court's reasoning in Prince and Yoder indicates that it is
unlikely such laws would have violated the Free Exercise Clause prior to
1990.
2.

Establishment Clause Challenges

While Smith affirms that states are not required to provide a
religious exemption under the Free Exercise Clause, the remaining
question is whether the exemption is permissible under the Establishment
Clause. To review the constitutionality of a religious accommodation
under the Establishment Clause, a court must determine whether the
accommodation goes too far in protecting religious belief and devolves
into "an unlawful fostering of religion.' 26 In Lemon v. Kurtzman, the
Supreme Court articulated a three-part test to ensure that statutes are
sufficiently neutral and do not offend the Establishment Clause. 27 The
Lemon test requires 1) that the statute have a secular legislative purpose;
2) that its principal or primary effect does not advance or inhibit religion;
and 3) that the statute does not impermissibly entangle government and
12 8
religion.
In addressing challenges to immunization laws, a number of courts

121. Wisconsin v. Yoder, 406 U.S. 205, 216 (1972).
122. Id. at 234.
123. Employment Div., Dep't of Human Res. of Oregon v. Smith, 494 U.S. 872, 901.
124. Id. at 878-79 (1990).
125. Chemerinsky, supra note 109, at 1203.
126. See Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day
Saints v. Amos, 483 U.S. 327, 334-35 (1987).
127. Lemon v. Kurtzman, 403 U.S. 602, 613-14 (1971).
128. Id. at 612-13.
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have found the statutory language of the religious exemption to be in
violation of the Establishment Clause.129 For example, a New York
Court struck down New York's religious exemption provision for
running afoul of the second and third prongs of the Lemon test because it
allowed only members of a "recognized religious organization" to claim
an exemption. 30 The court stated that if New York wishes to permit a
religious exemption from its compulsory immunization law, it must offer
the exemption to all persons who "sincerely hold religious beliefs" that
prohibit vaccination. 31 Although many states have now eliminated
language addressing only "recognized religions," it is arguable that the
mere existence of a religious-based exemption violates the Establishment
Clause by excluding individuals who oppose vaccination on nonreligious grounds.
While such an argument can be made, the Supreme Court has
interpreted the Establishment Clause in a way that treats religious
exercise with "benevolent neutrality," and, thus, a state action is
32
permissible provided that it does not favor certain religion over others.
The Court has also stated that for a law to be impermissible under the
second prong of Lemon, the government itself must have advanced
religion through its own activities and influence. 33 Although the Court
has generally upheld exemptions that alleviate government intrusions on
an individual's right to freely engage in religion, it is likely the Court
would strike down34an exemption that imposed a substantial burden on
non-beneficiaries.
While the government is not directly furthering religion by
providing a religious exemption to an immunization law, it is possible
that such an exemption may not be a permissible accommodation under
the Establishment Clause. In recognizing a religious exemption, states
eliminate the burden immunization laws impose on an individual's
However, in absolving these individuals from
religious beliefs.
immunization requirements, the burden to protect the community from
disease shifts solely to the non-religious. When viewed in this context, it

129. See McCarthy v. Boozman. 212 F. Supp. 2d 945, 949 (W.D. Ark. 2002). See
also Sherr v. Northport-East Northport Union Free Sch. Dist., 672 F. Supp. 81, 89-90
(E.D.N.Y. 1987).
130. Sherr, 672 F.Supp. at 91.
131. Seeid. at98.
132. Walz v. Tax Comm'n of New York, 397 U.S. 664, 676-77 (1970).
133. Corp. of the Presiding Bishop of the Church of Jesus Christ of Latter-Day Saints
v. Amos, 483 U.S. 327, 337 (1987).
134. Texas Monthly v. Bullock, 489 U.S. 1, 18 n. 8 (1989) (striking down a Texas
sales tax exemption reserved only for religious literature because it "burdened
nonbeneficiaries" by increasing their tax bills to offset the benefit bestowed on
subscribers to religious publications).
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is clear that states providing a religious exemption are conferring a
benefit to the religious that is not extended to the non-religious.
Considering the dangers associated with a decision not to vaccinate a
child, an exempted child does not appear to acquire a benefit. However,
as long as a substantial number of other children in the community are
vaccinated, exempted children benefit from the immunity of their peers.
Additionally, unvaccinated children are able to avoid the discomfort and
possible adverse event associated with vaccination.
B.

Religious Exemptions and the FourteenthAmendment: Equal
Protectionof the Laws

A review of Religion Clause jurisprudence confirms that states are
not required to enact religious exemptions for school immunization laws;
however, it is unlikely that such an exemption would be struck down
solely because the Free Exercise Clause does not require it.135 Although
these exemptions are arguably an impermissible accommodation under
the Establishment Clause, the demarcation between religion and
government has become increasingly blurred.
Despite the growing influence of religion on the law, a religious
exemption should not override a child's Fourteenth Amendment right to
equal protection of the law. As the Supreme Court stated in In Re Gault,
"neither the Fourteenth Amendment nor the Bill of Rights is for adults
alone." 136 The Mississippi Supreme Court recognized this violation in
1979 when it declared the religious exemption from its state
immunization law void. 137 In striking out the exemption provision of the
statute the Court stated, "[t]he exception, which would provide for the
exemption of children of parents whose religious beliefs conflict with the
immunization requirements, would discriminate against the great
majority of children whose parents have no such religious
convictions."' 138 In addition, the Court emphasized, "it would require the
great body of school children to be vaccinated and at the same time
expose them to the hazard of associating in school with children
exempted under the religious exemption who had not been immunized as
1 39
required by the statute.
The Mississippi Supreme Court recognized the unfairness inherent
in permitting religious exemptions to school immunization laws.

135. Id.
136. See Brown v. Stone, 378 So. 2d 218, 223 (Miss. 1979) (quoting In Re Gault, 387
U.S. 1,13 (1967)).
137. Id.
138. Id.
139. Id.
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Excluding certain children from the requirements solely based on their
parents' religious beliefs forces immunized children to bear the burden of
keeping overall protection levels high and increases their risk of disease
exposure through association with unvaccinated children. Religious
exemptions do not afford the non-religious the same opportunity to
refuse vaccination.
Although the United States Supreme Court's equal protection
analysis has evolved since the Mississippi Court declared the religious
exemption unconstitutional, it is unlikely the outcome would change.
The prevailing view today generally recognizes three levels of scrutiny
by which a court should review discriminatory state action. 40 Whether a
court reviews the regulation under the strict scrutiny, intermediate
scrutiny, or rational basis standard is based on whether the discrimination
is against a "suspect" or "quasi-suspect" class and whether the violated
right is one that is fundamental.' 41 If an individual is not of a suspect
class and the right in question does not appear to be fundamental,
state
42
action will be upheld if it is related to a reasonable state purpose.
Although children have not been classified as a suspect class, under
the doctrine of parens patriae, "state courts and the United States
Supreme Court have repeatedly regarded governmental actions
1 43
specifically affecting the welfare of children with special care.'
Accordingly, consistent with the special role traditionally afforded
children, a proper equal protection analysis should require states to
provide compelling reasons for denying immunized children the full
protection against disease that school immunizations laws are intended to
provide. Due to the overriding interest in the child's right to health and
safety, and the overwhelming support for compulsory immunization, it is
unlikely the state could meet such a burden.
IV. Model School Immunization Law: Balancing the Community's
Right to Health and Safety
State legislatures have broad discretion in matters affecting the
application and enforcement of a health law. 144 This "police power" has
enabled states to implement and enforce school immunization laws that

140. See Chemerinsky, supra note 109, at 518-20 (describing the three standards of
review, and that although firmly established, the Court has often applied a variation of
these tests).
141. Id. at 644.
142. See Vacco v. Quill, 521 U.S. 793 (1997).
143. Ann MacLean Massie, The Religion Clauses And Parental Health Care
Decision-MakingFor Children: Suggestions For A New Approach, 21 HASTINGS CONST.
L.Q. 725, 732 (1994).
144. See Zucht v. King, 260 U.S. 174, 176 (1922).
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are appropriately tailored to meet the needs of their citizens. Although
religious exemptions reflect a state's efforts to accommodate a parent's
right to free exercise, these exemptions ignore the vaccinated child's
right to equal protection of the law. In view of the burden and potential
harm imposed by unvaccinated children, states should eliminate the
religious exemption from mandatory school immunization laws.
As the Supreme Court emphasized in Prince, states have a wide
range of power to limit parental freedom in order to protect the general
well being of the child and the community: "[p]arents may be free to
become martyrs themselves. But it does not follow that they are free, in
identical circumstances, to make martyrs of their children before they
have reached the age of full and legal discretion ....
Although the Yoder Court held that a parent's free exercise right
outweighed the state's interest in ensuring education for children, the
Court limited that freedom to cases where "harm to the physical or
mental health of the child.. ." were not at issue. 146 The Court noted,
"the power of the parent, even when linked to a free exercise claim, may
be subject to limitation. . . if it appears that parental decisions will
jeopardize the health or safety
of the child, or have a potential for
147
significant social burdens."'
Although this comment focuses on the constitutionality of the
religious exemption, constitutional support for the philosophical
exemption is equally tenuous. In Jacobson v. Massachusetts, the
landmark case establishing states' rights to compel vaccination, the Court
upheld a law that did not include a religious or a philosophical
exemption. 48 Addressing the plaintiffs fear of potential injuries that
could result from vaccination, the Jacobson Court explained that such an
exemption would be wholly unreasonable. 49 The Court stated that, if
such a privilege were granted to one individual, "then a like privilege
would belong to each individual."' is o Thus, Jacobson seems to suggest
that any non-medical exemption, philosophical or religious, would be
unreasonable. On the other hand, it is possible that an advocate for the
philosophical exemption could argue, that, unlike the religious
exemption, the philosophical exemption extends the "privilege" to every
individual in the community.
145. Prince v. Massachusetts, 321 U.S. 158, 158 (1905).
146. Wisconsin v. Yoder, 406 U.S. 205, 216 (1972).
147. Id.
148. Jacobson v. Massachusetts, 197 U.S. 11 (1905). In fact, a number of state courts
have concluded that there is no constitutional right to either a religious or philosophical
exemption. See Hinman et al., supra note 6, at 125. See e.g. Brown v. Stone, 378 So. 2d
218, 223 (Miss. 1979).
149. Jacobson, 197 U.S. at 37.
150. Id.
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While state laws without philosophical or religious exemptions
provide an ideal model from a public health perspective, some states may
be unwilling to adopt a universal coverage policy unless faced with a
serious outbreak. In certain states, an immediate elimination of both
exemptions may invoke public distrust, increase skepticism among
parents who question vaccination, or incite new campaigns from
antivaccination groups. However, if a state elects to eliminate both
philosophical and religious exemptions, the jurisprudence from
Mississippi and West Virginia clearly establishes that this is a legally
justified, viable position.
In order for school immunization laws to be effective, however,
states that choose to retain or implement a philosophical exemption must
substantially modify existing exemption procedures. A 2001 study
surveyed state procedures and revealed that states with relaxed
exemption requirements had significantly more exemptions than states
that made the process more difficult. 151 The study also revealed that only
nine states reported having a policy to inform parents who requested an
exemption about the risks of not immunizing. 52 In addition, according
to a 1998 study, 53thirty-two states with non-medical exemptions never
denied a request.1
If a parent is required to do more than fill out a form, a state can
ensure that the exemption is sincere rather than simply an option of
convenience. Requiring the parent and child to attend an educational
seminar about the health benefits of vaccination and the risks associated
with the disease will provide health officials with a unique opportunity to
dispel some of the inaccurate perceptions about vaccination. In addition,
even parents who sincerely object to vaccination have an opportunity to
make an informed decision about whether vaccination is in the best
interest of the child.
V.

Conclusion

One hundred years after Jacobson, courts continue to uphold the
54
constitutionality of immunization laws in deference to public health.1
Although state immunization laws share the same goal of protecting the
health and safety of children and the community, states are free to enact
laws that best meet their public health objectives. In order to achieve the
proper balance between public health and individual autonomy, states
should eliminate the religious exemption from school immunization
151.
152.
153.
154.

Rota et al., supra note 44.
Id.
See Hinman et al., supra note 6, at 125.
See Evans et al., supra note 102, at 1593.
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laws.
While universal enforcement of immunization requirements
should be the long-term goal, widespread acceptance of such a change
will require time to educate the public. By eliminating the religious
exemption while maintaining or implementing a philosophical
exemption, states can retain some autonomy and flexibility in protecting
their citizens.
Most importantly, states are free to accommodate
objectors without violating the equal protection rights of the
nonreligious.

